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§ 431.241 Matters to be considered at 
the hearing. 

The hearing must cover— 
(a) Agency action or failure to act 

with reasonable promptness on a claim 
for services, including both initial and 
subsequent decisions regarding eligi-
bility; 

(b) Agency decisions regarding 
changes in the type or amount of serv-
ices; 

(c) A decision by a skilled nursing fa-
cility or nursing facility to transfer or 
discharge a resident; and 

(d) A State determination with re-
gard to the preadmission screening and 
annual resident review requirements of 
section 1919(e)(7) of the Act. 

[57 FR 56505, Nov. 30, 1992] 

§ 431.242 Procedural rights of the ap-
plicant or recipient. 

The applicant or recipient, or his rep-
resentative, must be given an oppor-
tunity to— 

(a) Examine at a reasonable time be-
fore the date of the hearing and during 
the hearing: 

(1) The content of the applicant’s or 
recipient’s case file; and 

(2) All documents and records to be 
used by the State or local agency or 
the skilled nursing facility or nursing 
facility at the hearing; 

(b) Bring witnesses; 
(c) Establish all pertinent facts and 

circumstances; 
(d) Present an argument without 

undue interference; and 
(e) Question or refute any testimony 

or evidence, including opportunity to 
confront and cross-examine adverse 
witnesses. 

[44 FR 17932, Mar. 29, 1979, as amended at 57 
FR 56506, Nov. 30, 1992] 

§ 431.243 Parties in cases involving an 
eligibility determination. 

If the hearing involves an issue of eli-
gibility and the Medicaid agency is not 
responsible for eligibility determina-
tions, the agency that is responsible 
for determining eligibility must par-
ticipate in the hearing. 

§ 431.244 Hearing decisions. 

(a) Hearing recommendations or deci-
sions must be based exclusively on evi-
dence introduced at the hearing. 

(b) The record must consist only of— 
(1) The transcript or recording of tes-

timony and exhibits, or an official re-
port containing the substance of what 
happened at the hearing; 

(2) All papers and requests filed in 
the proceeding; and 

(3) The recommendation or decision 
of the hearing officer. 

(c) The applicant or recipient must 
have access to the record at a conven-
ient place and time. 

(d) In any evidentiary hearing, the 
decision must be a written one that— 

(1) Summarizes the facts; and 
(2) Identifies the regulations sup-

porting the decision. 
(e) In a de novo hearing, the decision 

must— 
(1) Specify the reasons for the deci-

sion; and 
(2) Identify the supporting evidence 

and regulations. 
(f) The agency must take final ad-

ministrative action as follows: 
(1) Ordinarily, within 90 days from 

the earlier of the following: 
(i) The date the enrollee filed an MCO 

or PIHP appeal, not including the num-
ber of days the enrollee took to subse-
quently file for a State fair hearing; or 

(ii) If permitted by the State, the 
date the enrollee filed for direct access 
to a State fair hearing. 

(2) As expeditiously as the enrollee’s 
health condition requires, but no later 
than 3 working days after the agency 
receives, from the MCO or PIHP, the 
case file and information for any ap-
peal of a denial of a service that, as in-
dicated by the MCO or PIHP— 

(i) Meets the criteria for expedited 
resolution as set forth in § 438.410(a) of 
this chapter, but was not resolved 
within the timeframe for expedited res-
olution; or 

(ii) Was resolved within the time-
frame for expedited resolution, but 
reached a decision wholly or partially 
adverse to the enrollee. 

VerDate Aug<31>2005 08:36 Oct 23, 2006 Jkt 208179 PO 00000 Frm 00049 Fmt 8010 Sfmt 8010 Y:\SGML\208179.XXX 208179



40 

42 CFR Ch. IV (10–1–06 Edition) § 431.245 

(3) If the State agency permits direct 
access to a State fair hearing, as expe-
ditiously as the enrollee’s health condi-
tion requires, but no later than 3 work-
ing days after the agency receives, di-
rectly from an MCO or PIHP enrollee, 
a fair hearing request on a decision to 
deny a service that it determines meets 
the criteria for expedited resolution, as 
set forth in § 438.410(a) of this chapter. 

(g) The public must have access to all 
agency hearing decisions, subject to 
the requirements of subpart F of this 
part for safeguarding of information. 

[44 FR 17932, Mar. 29, 1979, as amended at 67 
FR 41095, June 14, 2002] 

§ 431.245 Notifying the applicant or re-
cipient of a State agency decision. 

The agency must notify the applicant 
or recipient in writing of— 

(a) The decision; and 
(b) His right to request a State agen-

cy hearing or seek judicial review, to 
the extent that either is available to 
him. 

§ 431.246 Corrective action. 
The agency must promptly make cor-

rective payments, retroactive to the 
date an incorrect action was taken, 
and, if appropriate, provide for admis-
sion or readmission of an individual to 
a facility if— 

(a) The hearing decision is favorable 
to the applicant or recipient; or 

(b) The agency decides in the appli-
cant’s or recipient’s favor before the 
hearing. 

[57 FR 56506, Nov. 30, 1992] 

FEDERAL FINANCIAL PARTICIPATION 

§ 431.250 Federal financial participa-
tion. 

FFP is available in expenditures 
for— 

(a) Payments for services continued 
pending a hearing decision; 

(b) Payments made— 
(1) To carry out hearing decisions; 

and 
(2) For services provided within the 

scope of the Federal Medicaid program 
and made under a court order. 

(c) Payments made to take correc-
tive action prior to a hearing; 

(d) Payments made to extend the 
benefit of a hearing decision or court 

order to individuals in the same situa-
tion as those directly affected by the 
decision or order; 

(e) Retroactive payments under para-
graphs (b), (c), and (d) of this section in 
accordance with applicable Federal 
policies on corrective payments; and 

(f) Administrative costs incurred by 
the agency for— 

(1) Transportation for the applicant 
or recipient, his representative, and 
witnesses to and from the hearing; 

(2) Meeting other expenses of the ap-
plicant or recipient in connection with 
the hearing; 

(3) Carrying out the hearing proce-
dures, including expenses of obtaining 
the additional medical assessment 
specified in § 431.240 of this subpart; and 

(4) Hearing procedures for Medicaid 
and non-Medicaid individuals appealing 
transfers, discharges and determina-
tions of preadmission screening and an-
nual resident reviews under part 483, 
subparts C and E of this chapter. 

[44 FR 17932, Mar. 29, 1979, as amended at 45 
FR 24882, Apr. 11, 1980; 57 FR 56506, Nov. 30, 
1992] 

Subpart F—Safeguarding Informa-
tion on Applicants and Re-
cipients 

SOURCE: 44 FR 17934, Mar. 29, 1979, unless 
otherwise noted. 

§ 431.300 Basis and purpose. 
(a) Section 1902(a)(7) of the Act re-

quires that a State plan must provide 
safeguards that restrict the use or dis-
closure of information concerning ap-
plicants and recipients to purposes di-
rectly connected with the administra-
tion of the plan. This subpart specifies 
State plan requirements, the types of 
information to be safeguarded, the con-
ditions for release of safeguarded infor-
mation, and restrictions on the dis-
tribution of other information. 

(b) Section 1137 of the Act, which re-
quires agencies to exchange informa-
tion in order to verify the income and 
eligibility of applicants and recipients 
(see § 435.940ff), requires State agencies 
to have adequate safeguards to assure 
that— 

(1) Information exchanged by the 
State agencies is made available only 
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